Who Is "Driver" and What Constitutes '-'Operating" or 'Driving"
Within the Meaning of Statutory Offenses
In a recent Georgia case, Mitchell v. State,' the defendant and other persons had planned a race between an automobile belonging to the defendant and an automobile belonging to one Walden, both vehicles to be driven by persons other than the owners themselves. During the race the defendant and Walden rode in their respective cars, alongside the selected drivers. The race proceeded on the highway at speeds ranging up to 75 and 95 miles per hour to a point where Walden's car turned over several times, killing its driver. The defendant was prosecuted and convicted of the misdemeanor of driving an automobile upon a public highway in excess of the prescribed speed limit. At the trial the court charged the jury that in all misdemeanors the participants are principals, and the court further instructed the jury to the effect that if the defendant aided and abetted the operation of the automobile he thus became a principal. The Court of Appeals of Georgia affirmed the judgment and held that the charge presented explicitly and fairly the law of principal and accessory as applied to the evidence in a misdemeanor case; also, that from the evidence the jury were authorized to find the defendant guilty of "operating" an automobile at a greater rate of speed than that prescribed by law.
In civil cases involving automobile accidents, similar rules of law are applied when negligence is imputed to a passenger. The law is that the negligence of the operator of an automobile is not attributable to a'guest or passenger, whether gratuitous or for hire, -where such guest or passenger has no right of control over the operator or machine, and exercises no control over either.
2 However, there is an exception allowing imputation of negligence in the case bf one riding with his servant or agent as driver, and this exception is grounded upon the fact that the negligence of the servant is the negligence of the master; in other words, the master (passenger) is operating the machine through the agency of the servant-(driver). The test whether the negligence of the driver is to be imputed to the one riding depends upon the latter's control, or right of control, of the actions of the driver, so as to constitute in fact the relation of principal and agent or master and servant, or his voluntary, unconstrained, noncontractual surrender of all care for himself to the caution of the driver 3 If an occupant of an automobile controls, or has the right of control over, the operation of the car in maiter of detail, he is chargeable with the operator's negligence. The operator is deemed to -be the servant of such person. 4 The instant case may also be compared to civil cases where persons are associated together in the execution of a common purpose and undertaking, and it has been' held that each is the agent of the others in carrying out their plans, so that the negligence of one is attributable to the others. 5 To constitute a joint enterprise between a passenger and the driver of an automobile, within the meaning of the law of negligence, there must be such a community of interests in the opera- tion as to give each an equal right of control. Joint enterprise is the joint prosecution of a common purpose under such circumstances that each member of such enterprise has the authority to act in respect to the control of the agencies employed to execute such common purpose. 6 In prosecutions for motor vehicle violations, a variety of issues and complicating factors arise when a person permits another to drive the automobile while he sits by as a passenger. The question then is, what do the statutes mean by "driving" an automobile? Under such circumstances can a person be charged with "driving" an automobile? Under some state statutes the person must be actually driving, 7 meaning physical handling of the controls of the vehicle, but under other state statutes one who aids or abets the act may be liable as principal. 8 If the owner of a dangerous instrumentality like an automobile knowingly puts that instrumentality in the immediate control of a careless and reckless driver, sits by his side, and permits him without protest to recklessly and negligently operate the car and thereby cause the death of another, he is as much responsible as the man at the wheel. 9 A conviction of negligent homicide by the use of a motor vehicle, under a Michigan statute, was affirmed where it appeared that the defendant sat by the side of a girl and that when the girl, just before the collision, lost control of the car in descending a hill, the defendant attempted to resume control of the car and stepped on the accelerator but was unable to avoid running into the other car. 10 In another case the defendant was convicted of murder where he and his companion were "staging a drunk" in the car of the defendant who sat beside the driver companion in the front seat, the episode culminating in the death of an infant.
1
In a recent case the defendant was convicted of involuntary manslaughter where it appeared that the truck in question belonged to the defendant who was on the front seat at the time of the collision; the court finding that even if he was not actually driving (as the defendant contended) he was guilty as a principal for aiding and abetting in an unlawful operation of the vehicle, since he was not so drunk but that he knew what was happening and must have known that the truck was being driven on the wrong side of the road in an unlawful manner. 12 A conviction has been sustained where a woman driver was at the steering wheel, but the defendant sat close beside her and both he and the woman had hold of the steering wheel.' 3 However, in a case where the car that struck the deceased was driven by an intoxicated driver, who was accompanied by the owner as a passenger, the evidence was held insufficient to sustain a conviction of manslaughter against the owner where there was no evidence that he ever saw the driver take a drink or knew that the driver was under the influence of liquor. 14 involved in an accident resulting in injury or death to stop immediately and render assistance, has been held to apply with equal force to the defendant-owner riding as a passenger therein at the time of the accident.
15
In determining liability under an automobile collision insurance policy which excluded liability if the automobile was being operated or manipulated by any person prohibited from driving or unauthorized by law to drive, it has been held that where the insured permitted a 16 year old girl with no operator's license to drive and placed his hand on the wheel or steadied or turned it, he did not thereby become the "driver" or "operator" of the automobile.' 6 In a similar case, however, it was held that the insured was the "driver" when just before the car struck a pedestrian he reached over, steered, and applied the emergency brake without interference from the 16 year old girl occupying the driver's seat. 17 As to what amounts to the "operation" of an automobile within the meaning of a statute prohibiting "operation" under certain conditions, ' 8 it has been held that getting into an automobile and starting the engine constitutes "operation" of the automobile; 19 one who guides an automobile while it is being towed is "operating" it within the meaning of a statute prohibiting operation of such vehicle by an intoxicated person; 20 where one enters his automobile, steps on the starter and permits the engine to idle, while other persons are entering the car, he is "operating" the car, although it stands still21 Contrary rulings have been made in some cases, however, emphasizing the principle that motion is an integral aspect of driving.
